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I INTRODUCTION

This case concerns a Cigarette Tax Agreement entered into in 2005
between the Puyallup Tribe of Indians and the State of Washington, under
which the parties agreed the Tribe would impose its own tribal tax on
cigarettes in lieu of the existing state taxes. Appellant Paul Matheson is a
member of the Puyallup Tribe and a cigarette retailer on trust land on the
Puyallup reservation. He filed a lawsuit in the Thurston County Superior
Court challenging the validity of the Agreement and its authorizing
legislation. In his action he named as defendants the Puyallup Tribe, tribal
officer Chad Wright, the State of Washington, including two state
agencies, and several state officials, including Governor Gregoire.

Despite the impression Matheson’s opening brief creates, Athis
Court will have no need to reach the merits of the claims set forth in
Matheson’s Complaint. This is because the trial court dismissed the

claims against defendants in two separate orders without reaching the

merits. The trial court dismissed the Puyallup Tribe and its officer on
sovereign immunity grounds, and it then dismissed the action under Civil
Rule 19 because it considered the Tribe so indispensable that the action
could not proceed in the Tribe’s absence. Accordingly, the briefing that

follows will focus on the trial court’s grounds for dismissing Matheson’s



claims and why the trial court was correct in entering the dismissal
orders."
II. ISSUES

1. Did the trial court properly dismiss Matheson’s claims
against the Tribal Defendants on the grounds of sovereign immunity?

2. Under CR 19, did the trial court abuse its discretion in
dismissing Matheson’s claims against State Defendants, all of which
sought to invalidate or avoid the effect of the Cigarette Tax Agreement or
its authorizing legislation, on the ground that such claims could not in
equity and good conscience proceed in the absence of the Puyallup Tribe?

III. STATEMENT OF THE CASE
A. Background Facts

Matheson is a member of the Puyallup Tribe and a cigarette
retailer on the Puyallup reservation. CP 5 (Complaint § 2). Before the
Cigarette Tax Agreement went into effect in 2005, Matheson’s business
activities as a cigarette retailer would have been subject to state regulation
to the extent he sold cigarettes to non-Indians and Indians who were not

members of the Puyallup Tribe. This is because those sales would have

! Although the State Defendants do not reach the merits of Matheson’s legal
theories or factual allegations, that should not be misconstrued as a concession that his
claims, if reached, would have any merit. The briefing before the trial court on the
Tribe’s motion for dismissal and Matheson’s motion for a preliminary injunction
demonstrates the weaknesses in many of Matheson’s legal theories. See CP 251-64; CP
411-21; CP 426-30; CP 569-89.



been subject to Washington’s cigarette tax and state and local sales and
use taxes.

1. Washington’s cigarette tax

The State of Washington imposes an excise tax on cigarettes sold,
used, consumed, handled, possessed or distributed within its borders.
RCW 82.24.020; 82.24.027(1); 82.24.028. The State collects this tax
through the sale of cigarette stamps, which must be affixed to all packages
of cigarettes possessed within the state that have not been preapproved for
tax exemption. RCW 82.24.030. Wholesalers and certain retailers must
maintain records showing “all transactions” relating to the purchase and
sale of cigarettes. RCW 82.24.090. Only Washington-licensed
wholesalers may possess unstamped cigarettes, and then only under
specified circumstances. RCW 82.24.040(2). Transportation of
unstamped cigarettes in Washington is generally prohibited, except as set
forth in RCW 82.24.250, which requires notice to the Liquor Control
Board.

The Legislature declared a number of actions to be gross
misdemeanors and punishable as such (e.g., retailing cigarettes without
stamps first being affixed). RCW 82.24.110(1). Knowingly transporting
in excess of 60,000 cigarettes without proper stamps is a Class C felony

unless notice is given to the State and other requirements are met. RCW



82.24.110(2). The Legislature also gave the Department of Revenue
authority to impose monetary penalties for violations of RCW Ch. 82.24
and set forth procedures for seizure and forfeiture of contraband material
and vehicles used for transporting the material. RCW 82.24.120-.180.

Certain persons are exempt from the requirement to prepay the
cigarette tax or affix stamps to cigarettes, including:

(b) A federal instrumentality with respect to sales to

authorized military personnel; or

(c) An Indian tribal organization with respect to sales to
enrolled members of the tribe.

RCW 82.24.260(1) (emphasis added); see also RCW 82.24.010(3)
(defining “Indian tribal organization™). In other words, the statutory
exemption for sales by Indian tribal organizations to its own enrolled
members does not extend to sales by an Indian tribal organization to non-
Indians or to Indians who are not members of that tribe. See also RCW
82.24.250(7)(c) (allowing an Indian tribal organization to possess
unstamped cigarettes under specified circumstances). In addition, the
cigarette tax statutes “shall not apply” if the State is prohibited from taxing
under the federal or state constitutions or federal statutes. RCW
82.24.900.

A final exception to the notice, stamping, and cigarette tax

requirements is the exception for cigarettes subject to lawful transactions



covered by cigarette tax contracts between specified Indian Tribes and the
State under RCW 43.06. See RCW 82.24.030(5) (exception to stamping
requirement); RCW 82.24.250(8) (transportation of unstamped cigarettes);
RCW 82.24.260(4) (selling unstamped cigarettes); RCW 82.24.295 (sales
by Indian retailer under cigarette tax contract).

2. Legislation authorizing cigarette contracts with tribes

In 2001, the Legislature authorized the Governor to enter into
cigarette tax contracts with eligible tribes, under which a tribe could
impose its own cigarette tax in lieu of the State’s cigarette tax, and state
and local sales and use taxes, and use the resulting tax revenue for
essential government services. Laws of 2001, ch. 235, §§ 1-3 (codified as
RCW 43.06.450-.460). Under such contracts, retailers may purchase
cigarettes only from certain sources, including wholesalers licensed in
Washington or out-of-state wholesalers who “agree to comply with the
terms of the cigarette tax contract” and “are certified to the state as having
so agreed . ...” RCW 43.06.455(5)(b). Rather than a State cigarette tax
stamp, cigarettes sold under the terms of a contract between a tribe and the
State must bear a tribal stamp. RCW 43.06.455(4).

The Puyallup Tribe was not included in the original list of tribes
with whom the Governor could enter into a cigarette tax agreement “due

to the very different nature of the cigarette trade” on the reservation. Laws



0f 2005, ch. 11, § 1. However, the Legislature enacted special legislation
regarding the Puyallup Tribe in 2005, under which the Governor could
enter into an agreement with the Tribe that was distinctly different from
agreements with other tribes in two major respects.

The first difference relates to the amount of the new tribal tax. The
tribal tax rate imposed under agreements with the eligible tribes listed in
RCW 43.06.460 must, within three years, equal one hundred percent of
the total state cigarette and state and local sales and use taxes. RCW
43.06.460(1). In contrast, the Legislature authorized a contract with the
Puyallup Tribe to provide for a tax of $11.75 per carton (about 87% of the
state cigarette tax rate at the time of enactment), with increases or
decreases in lockstep with any increases or decreases in the state cigarette
tax. RCW 43.06.465(2). In other words, a tribal tax imposed in lieu of
state taxes under an agreement with the Puyallup Tribe would be lower
than a tribal tax imposed by other tribes under a similar agreement.

The second major difference between the statutes authorizing tax
agreements with other tribes‘ and RCW 43.06.465, authorizing an
agreement with the Puyallup Tribe, is a provision for revenue sharing.
Any agreement with the Puyallup Tribe requires the Tribe to give thirty

percent of the tribal tax revenue to the State on a quarterly basis. RCW



43.06.465(3). No revenue sharing is required under the cigarette tax
contracts between the State and other tribes.

3. The contract with the Puyallup Tribe

The State and the Puyallup Tribe reached an agreement in principle
on the terms of a cigarette tax contract in January 2005. Hence, the 2005
legislation authorizing the agreement was effective immediately, April 5,
2005. Laws of 2005, ch. 11, § 6.

Governor Gregoire and the Chairman of the Puyallup Tribe signed
the Cigarette Tax Agreement Between the Puyallup Tribe of Indians and
the Department of Revenue (“Agreement”) on April 20, 2005. CP 692
(attached as Appendix 1). Shortly thereafter, the Puyallup Tribe passed
the necessafy ordinances to effectuate the terms of the Agreement. See
Puyallup Tribal Code Ch. 3.07. (Attached as Appendix 2.)

B. Procedural History

On May 10, 2005, Paul Matheson filed a Complaint for Injunctive
Relief, Declaratory Judgment and Damages for Civil, Constitutional and
RICO Violations (“Complaint”). CP 4-42. He named as defendants the
Puyallup Tribe of Indians and tribal official Chad Wright (collectively
“Tribal Defendants”); and Governor Christine Gregoire, state officials

Cindi Yates, Gary O’Neil, and M. Carter Mitchell, the Washington State



Department of Revenue, the Washington State Liquor Control Board, and
the State of Washington (collectively “State Defendants™).

The essence of the Complaint is that Matheson objects to the
cigarette tax enacted by the Puyallup Tribe in accordance with the terms of
the Agreement and the legislation authorizing the State to enter into the
Agreement. As Matheson’s opening brief illustrates, he has a variety of
theories, based on alleged violations of state and federal statutes, state and
federal constitutional provisions, Indian treaties, and common law
principles, from which he argues that the State and the Tribe should not
have contracted regarding cigarette taxes.

On June 10, 2005, the State Defendants filed and served their
Answer and Affirmative Defenses to the Complaint. CP 698-709.
Matheson’s next significant action in the case was to file a motion for a
preliminary injunction on August 31, 2005. CP 537-49 (motion); CP 432-
536 (brief in support); CP 550-57 (affidavits in support); CP 590-93 (reply
in support). In the motion, Matheson sought eight different types of
injunctive relief against the State Defendants, mostly related to his own
business. CP 539-42.> The defendants opposed the motion, and the trial

court entered an order on December 23, 2005, denying Matheson’s

? For instance, Matheson sought to preclude the State Defendants from
“[o]btaining any records o[f] sales on purchases of any of Plaintiff’s sales at retail on the
Puyallup Indian reservation.” CP 540.



motion. CP 558-68 (Tribal Defendants’ opposition); CP 569-89 (State
Defendants’ opposition); CP 594-95 (order denying motion). Matheson
filed a motion for reconsideration, but the trial court denied that also, in
January 2006. CP 115-159 (motion for reconsideration); CP 596-606
(State Defendants’ opposition); CP 160-61 & CP 607-08 (letter ruling
denying motion).

In the meantime, the Tribal Defendants had filed a motion for
dismissal in June 2005, but due to various scheduling problems, the
motion was not heard until December 2005. The Tribal Defendants
moved for dismissal on three alternative bases: (a) the Tribe’s sovereign
immunity protected them from suit, depriving the state court of personal
jurisdiction over them; (b) the trial court also lacked subject matter
jurisdiction over them; and (c) the Complaint failed to state a claim against
them for which relief could be granted. CP 238-39 (motion); CP 240-64
(brief in support); CP 265-68 (State Defendants’ joinder); CP 422-31
(Tribal Defendants’ reply in support); CP 411-21 (State Defendants’ reply
in support). The trial court granted the Tribal Defendants’ motion to
dismiss over Matheson’s objection, giving an oral ruling on December 23,
2005, and entering the dismissal order on May 26, 2006. CP 279-410
(Matheson’s opposition); CP 635-39 (order granting dismissal). Although

the Tribal Defendants had offered alternative grounds for their motion, the



trial court granted it solely on the basis of sovereign immunity, and it did
not reach the other issues. CP 635-39.

After the trial court gave its oral ruling dismissing the Tribal
Defendants, the State Defendants filed their own motion for dismissal
based on Civil Rule 19. CP 162-74 (motion); CP 622-32 (reply in
support). State Defendants argued that the Tribe was needed as a party for
just adjudication under CR 19(a) and that the Tribe was “indispensable”
under CR 19(b), such that the action should not proceed between
Matheson and the State Defendants. CP 163-73. Matheson opposed the
motion, relying for the most part on the same arguments he makes on
appeal in Parts B and C of his opening appellate brief. CP 609-21. The
trial court granted the motion to dismiss on May 26, 2006. CP 633-34.

Matheson moved for reconsideration of both of the dismissal
orders, and after receiving briefing, the trial court denied the motion for
reconsideration on June 9, 2006, without a hearing. CP 209-10 (order
denying reconsideration); 640-46 (State Defendants’ opposition).’

Before his motion for reconsideration was decided, Matheson
sought to avoid the effect of the order dismissing the claims against the
State Defendants by filing a motion for permission to file a “Second

Supplemental Complaint for Refund of Cigarette Taxes and Master

3 Matheson has not designated his motion for reconsideration as part of the
clerk’s papers.

10



Settlement Act Assessments” (“Second Supplemental Complaint”).4 CP
710-12 (motion); CP 175-208 (proposed supplemental complaint).
Matheson noted this latest motion for July 7, 2006. The State Defendants
filed an opposition brief, arguing that Matheson’s attempt to supplement
his complaint was untimely and futile, and that the proposed Second
Supplemental Complaint failed to comply with general rules of pleading.
CP 647-92.

Inexplicably, on July 6, 2006, one day before the scheduled trial
court hearing on Matheson’s new motion to supplement his complaint,
Matheson filed his Notice of Appeal. CP 211-15. In court the next day
for the scheduled hearing, the parties agreed that Matheson’s action in
filing the Notice of Appeai precluded the trial court from ruling on the
motion to supplement the complaint. See RAP 7.2. They agreed, as did
the trial court, that the motion could not be decided until after this Court
issues a decision on the appeal. The parties entered a Stipulation to that
effect. CP 693-94; see also CP 216 (clerk’s minute entry).

The order denying reconsideration of the two dismissal orders is

the only order or ruling mentioned in Matheson’s Notice of Appeal. CP

* The reason Matheson termed his new proposed pleading a “Second
Supplemental Complaint” is that at the beginning of the case, but after the State
Defendants had filed an answer, Matheson filed a “First Amended and Supplement
Complaint.” CP 43-114. For several reasons, the State Defendants objected and moved
to strike the First Amended and Supplemental Complaint. CP 224-37. The trial court
granted the motion. CP 277-78.

11



211-15. Since the order relates directly to the trial court’s orders granting
dismissal of claims against the Tribal Defendants and the State
Defendants, the trial court’s grounds for those dismissal orders should
define the scope of this appeal. See RAP 2.4(c); RAP 5.3(a).
Accordingly, this Court has no need to consider questions outside (a) the
effect of tribal sovereign immunity on claims against the Tribal
Defendants; and (b) whether the trial court properly dismissed claims
against the State Defendants under CR 19. Most of Matheson’s opening
brief (and assignments of error) addresses issues the trial court never
reached.’ Hence, no review of a trial court decision is possible, and no
consideration of those arguments issues by this Court is appropriate,
except as the nature of the claims informs the Court regarding factors
relevant to a CR 19 dismissal. See RAP 2.4(a).
IV. ARGUMENT

The trial court had no choice but to dismiss the Puyallup Tribe, and
it properly dismissed tribal official Chad Wright, on grounds of sovereign
immunity. Moreover, the trial court’s dismissal of claims against the State

Defendants under CR 19 was the correct decision and well within the

> The following portions of Matheson’s opening appellate brief address issues
not decided by the trial court: Assignment of Error Nos. 1, 3 (first two sentences
concerning the Supplemental Complaint), 5, 6, 7, and 8; Argument Parts A (to the extent
it seems to be a CR 12(b)(6) argument), E-L, and M (concerning the Supplemental
Complaint).

12



court’s discretion. Nothing Matheson argues on appeal shows error or
compels a different result. The trial court’s dismissal orders and the order
denying reconsideration of the dismissals should be affirmed.

A. The Puyallup Tribe And Its Officer Are Immune From Suit In
State Court And Have Not Waived Their Immunity.

Whether the Puyallup Tribe and its official Chad Wright are

immune from suit in this action is a question of law, which this Court

reviews de novo. See Rodriguez v. Wong, 119 Wn. App. 636, 639-40, 82

P.3d 263 (2004); Plotkin v. State, 64 Wn. App. 373, 378-79, 826 P.2d 221,

review denied, 119 Wn.2d 1022 (1992). This Court should affirm the trial
court’s order dismissing the Tribal Defendants based on sovereign
immunity from suit. Matheson’s opening brief offers no argument or legal
authority to the contrary.

Absent waiver, consent, or Congressional authorization, a state
court may not exercise personal jurisdiction over a recognized Indian

tribe. North Sea Prods., Ltd. v. Clipper Seafoods Co., 92 Wn.2d 236, 238,

595 P.2d 938 (1979) (quoting Puyallup Tribe, Inc. v. Dep’t of Game, 433
U.S. 165, 97 S. Ct. 2616, 53 L. Ed. 2d 667 (1977)). The Puyallup Tribe is
a federally recognized Indian tribe, and its actions in entering into the
Agreement do not constitute a waiver or consent to be named as a

defendant in a state court action challenging the Agreement. In fact, the
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Agreement contains a non-wgiver provision: “Nothing in this Agreement
shall be construed as a waiver, in whole or in part, of either party’s
sovereign immunity.” CP 679; Appendix 1 at 2.

The trial court also properly dismissed Chad Wright, who is the
Director of the Tribe’s Cigarette Tax Department. CP 245 lines 9-10; see
also CP 12 at §21 (Complaint). Mr. Wright was named only in his
official capacity. CP 12 at § 23. Washington follows federal law in
extending tribal immunity to tribal officers acting in their official capacity

and within the scope of their authority. Suarez v. Newquist, 70 Wn. App.

827, 831-32 n.7, 855 P.2d 1200 (1993) (citing Hardin v. White Mt.

Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985); United States v. Oregon,
657 F.2d 1009, 1012 n.8 (9th Cir. 1981)).

The Ninth Circuit has relied on the Ex parte Young doctrine to

allow suits against tribal officials, in addition to state officials, in cases

seeking merely prospective relief, when the tribal official has acted

pursuant to an unconstitutional statute. See Dawavendewa v. Salt River

Agric. Improv. & Power Dist., 276 F.3d 1150, 1159-61 (9th Cir.), cert.

denied, 537 U.S. 820 (2002); Arizona Public Service Co. v. Aspaas, 77

F.3d 1128, 1133-34 (9" Cir. 1995); Ex parte Young, 209 U.S. 123, 28 S.

Ct. 441, 52 L. Ed. 714 (1908). However, it has applied sovereign

immunity when the requested relief will require “affirmative actions by
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the sovereign or disposition of unquestionably sovereign property,” even if

the officer being sued has acted unconstitutionally. Dawavendewa, 276

F.3d at 1160. Matheson’s Complaint, however, fails to allege any specific
action by Chad Wright at all or to seek any relief specific to him, and
therefore he raises and preserves no argument that would fit this
exception. Moreover, Matheson seeks not just prospective relief, but also
damages, taking him outside this exception. CP 38-41 (requesting
declaratory relief, injunctive relief, and damages).

In sum, Matheson’s claims against Chad Wright are de facto
claims against the Puyallup Tribe. Because the relief would operate
against the Tribe, Matheson’s claims against Mr. Wright are barred by

sovereign immunity. See Dawavendewa, 276 F.3d at 1161 (rejecting

attempt to circumvent the Navajo Nation’s sovereignty by joining tribal
officials where relief requested would operate against the Nation as a
signatory to a lease). The trial court correctly dismissed both the Tribe
and Mr. Wright from this action.
B. The Trial Court Properly Exercised Its Discretion In
Dismissing The Claims Against The State Defendants Under
CR 19.
Civil Rule 19 governs the joinder of parties needed for just

adjudication. The trial court’s dismissal of the Puyallup Tribe from this

action gave rise to a new issue; i.e., whether the case should proceed in the
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Tribe’s absence against the State Defendants. Analysis under CR 19
required two determinations: (1) Whether the Tribe was needed for just
adjudication of the claims against the State Defendants under CR 19(a),
and (2) if the Tribe was needed, whether it was indispensable under CR

19(b) so that in equity and good conscience the case should not proceed

among the remaining parties. See In re Johns-Manville Corp., 99 Wn.2d
193, 197, 660 P.2d 271 (1983); Wilbur v. Locke, 423 F.3d 1101, 1111-12

(9" Cir. 2005), cert. denied, U.S.  ,126S. Ct. 1338 (2006).

The standard of review for trial court decisions under CR 19 is
abuse of discretion, except to the extent CR 19(a) mandates joinder.® See

Town of Ruston v. City of Tacoma, 90 Wn. App. 75, 82, 951 P.2d 805,

Le_vi_eﬁ denied, 136 Wn.2d 1003 (1998); Orwick v. Fox, 65 Wn. App. 71,
80, 828 P.2d 12, review denied, 120 Wn.2d 1014 (1992); K. Tegland, 3A
Washington Practice, Rules Practice at 420 (2006) (“the trial court has
discretion to determine whether to continue the litigation or to dismiss”).
Most reported appellate decisions in Washington addressing CR 19,

however, do not mention any standard of review. See, e.g., Aungst v.

Roberts Construct. Co., 95 Wn.2d 439, 625 P.2d 167 (1981). Regardless

of what standard of review is applied here, the trial court properly

dismissed the claims against the State Defendants.

8 CR 19(a) provides that if a necessary party has not been joined, “the court shall
order that he be made a party.”

16



1. The Tribe is a necessary party.

Civil Rule 19(a) requires the plaintiff to join any person who is
subject to service of process and satisfies any one of three requirements.
The Puyallup Tribe meets the definition of a necessary party in subsection
(a)(2)(A) of the Rule:

[The person] claims an interest relating to the subject of the

action and is so situated that the disposition of the action in

his absence may (A) as a practical matter impair or impede

his ability to protect that interest . . . .

Washington courts have confirmed that “a necessary party is one
whose ability to protect its interest in the subject matter of the litigation
would be impeded by a judgment. . . . The party must have a sufficient

interest such that a judgment cannot be determined without affecting that

interest.” Treyz v. Pierce County, 118 Wn. App. 458, 462-63, 76 P.3d 292

(2003) (citations omitted), review denied, 151 Wn.2d 1022 (2004); see

also In re Johns-Manville Corp., 99 Wn.2d at 197 (a person is a necessary

party if it has a clear interest in the subject matter of the litigation that may
be difficult to protect, and which may also affect the interests of the

remaining parties); Coastal Bldg. Corp. v. City of Seattle, 65 Wn. App. 1,

5, 828 P.2d 7 (a person is a necessary party if it has “a substantial legal
right that would be affected” if the requested relief is granted), review

denied, 119 Wn.2d 1024 (1992).
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Matheson’s central goal in this case is to obtain a determination
invalidating the Agreement, the tribal taxes, and the implementing state
laws. For example, two of his requests for relief seek a determination that
the Agreement (or any other contract) between the State and the Tribe is
invalid and ineffective against him. CP 39-40 B & F.

The Tribe easily meets the definition of a necessary party. The
Tribe’s absence as a practical matter impairs or impedes its ability to
protect its interest, which is to see that the Agreement is upheld.‘ See, e.2.,
Treyz, 118 Wn. App. at 464 (current district court judges in county are
necessary parties to action by part-time district court judge whose position
was eliminated by county ordinances consolidating district courts where
current judges were elected pursuant to challenged ordinances); Coastal
Bldg., 65 Wn. App. at 5 (adjoining property owner was a necessary party
to action by contract purchaser and seller of neighboring vacant lot
challenging hearing examiner’s decision that the lot was not a legal
building site where adjoining property owner had a legal right to park on a
vacant lot).

In a case nearly on all fours with this case, the Ninth Circuit held
that the Swinomish Tribe was a necessary party to an action by a family of
tribal retailers challenging a similar cigarette tax agreement under RCW

43.06 between the Swinomish Tribe and the State of Washington. Wilbur,
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423 F.3d at 1112-14. The Swinomish Tribe had not been named in the
lawsuit, but the court found both that the Tribe had a legally protected
interest and that disposition of the case in the Tribe’s absence might
impair or impede the Tribe’s ability to protect that interest. Id. at 1112.
The court explained:

If the Compact is invalidated, the State would be released

from its contractual obligation to refrain from taxing

cigarette sales by Indian retailers to non-Indians and non-

Tribe members. If the State resumed imposing such taxes,

the Tribe would be forced to choose between double-taxing

its own retailers or foregoing tax revenue for essential

government services.

Id. at 1113. The Puyallup Tribe is in an indistinguishable position.

Without question, the Tribe meets the definition of a necessary
party under CR 19(a) for the purposes of Matheson’s Complaint.

2. In equity and good conscience, the claims against State

Defendants cannot go forward in the absence of the
Tribe.

By ruling the Puyallup Tribe immune from suit in state court, the
trial court concluded the Tribe cannot be joined as a party in this case. Ifa
necessary person cannot be made a party, CR 19(b) requires courts to
“determine whether in equity and good conscience the action should

proceed among the parties before it, or should be dismissed, the absent

person being thus regarded as indispensable.” CR 19(b). To guide the
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courts in making the determination, subsection (b) lists four factors the

courts should examine:
(1) to what extent a judgment rendered in the person’s
absence might be prejudicial to him or those already
parties; (2) the extent to which, by protective measures, the
prejudice can be lessened or avoided; (3) whether a
judgment rendered in the person’s absence will be

adequate; (4) whether the plaintiff will have an adequate
remedy if the action is dismissed for nonjoinder.

CR 19(b).

The four factors are to be weighed in light of the interests
presented in the particular case. Aungst, 95 Wn.2d at 443. The four
factors ““are not rigid, technical tests,” but rather guides to the overarching
question of whether absence of a person from the case requires dismissal
of the case against ofher parties as a matter of equity and good conscience.

Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 774 (D.C.

Cir. 1986). Consideration of these and other factors here demonstrates
that this case should not proceed against the State Defendants in the

Tribe’s absence.

a. In actions involving contractual rights, all
parties to the contract are indispensable.

Under Washington law, “[i]n actions involving contractual rights,
all parties to the contract are indispensable.” Aungst, 95 Wn.2d at 443.

This principle has been the law in Washington for many decades. See
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Blodgett v. Orton, 14 Wn.2d 270, 274, 127 P.2d 671 (1942) (court is

precluded from rendering a judgment canceling a note unless all persons
with an interest in the note are parties); cf. K. Tegland, 3A Washington
Practice, Rules Practice at 422 (2006) (“It has generally been held that
any party whose rights might be affected by the litigation must be joined
in an action for specific performance or for cancellation of instruments.”)

The Ninth Circuit’s decision in Wilbur also reaffirmed the

“fundamental principle” that a party to a contract is necessary, and if not
subject to joinder, indispensable “to litigation seeking to decimate that

contract.” Id. at 1113 (quoting Dawavendewa, 276 F.3d at 1157, and

citing multiple federal cases). This consideration alone strongly supports
dismissal of the claims against the State Defendants in the Tribe’s

absence.

b. A judgment rendered in the Tribe’s absence
would be highly prejudicial to the Tribe.

Matheson seeks a ruling invalidating the Agreement between the
Tribe and the State. Such a ruling would once again subject Tribal
members (including Matheson) to State regulation and enforcement of its
cigarette and sales taxes regarding sales on the reservation to non-Indians
and non-Tribal members, and possible federal criminal prosecution. See

Matheson v. Liquor Control Bd., 132 Wn. App. 280, 130 P.3d 897 (2006)
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(rejecting claim for return of 41,700 packs of unstamped cigarettes seized
by the Washington State Patrol in Kittitas County en route from Idaho to
Western Washington). It would also eliminate the Tribe’s tax revenue and
funds for essential government services.

Furthermore, prejudice is presumed in actions involving contract
rights. See Aungst, 95 Wn.2d at 444 (“A judgment of rescission rendered
in the absence of the club or the Tribe would obviously prejudice their
rights under the membership contracts.”)

In Wilbur, the court indicated that prejudice to the Swinomish
Tribe stems from the same impairment of legal interests that made the
tribe a necessary party under Rule 19(a). It also stated: “If the Compact is
invalidated in the Tribe’s absence, the Tribe will be prejudiced to a great
extent.” 423 F.3d at 1114. Likewise, the Ninth Circuit concluded in a
case concerning gaming contracts between the State of Arizona and tribes
that “[t]he amount of prejudice to the tribes from termination of existing
compacts and inability to enter new ones would be enormous.” American

Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1025 (9th Cir. 2002). Ina

case challenging employment preferences contained in a lease between a
regional power district operating on reservation lands with the Navajo

Nation, the Ninth Circuit also found the Nation indispensable based in part

on prejudice:
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A decision rendered in this case prejudices the Nation’s
economic interests in the lease with SRP, namely its ability
to provide employment and income for the reservation. A
decision so rendered would also prejudice the Nation’s
sovereign interests in negotiating contractual obligations
and governing the reservation.

Dawavendewa, 276 F.3d at 1162.

Matheson suggests that his claims against the State Defendants
should not have been dismissed because the Tribe indicated to the trial
court it was willing to make its positions known in amicus filings after
dismissal. Brief of Appellant at 18. The trial court did not rule on that
offer because it was never presented in any formal manner to the court.
Even if it had, however, allowing an immune party to provide input to
ongoing litigation through amicus filings does not eliminate prejudice. A
federal appeals court in a case involving the Wichita Tribe and Rule 19
explained:

If the opportunity to brief an issue as a non-party were

enough to eliminate prejudice, non-joinder would never be

a problem since the court could always allow the non-

joinable party to file amicus briefs. Being party to a suit

carries with it significant advantages beyond amicus’

opportunities, not the least of which is the ability to appeal

a judgment.

Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 775 (D.C.

Cir. 1986).

23



A judgment entered in this action invalidating the Agreement or its
authorizing legislation would be highly prejudicial to the Tribe.
Accordingly, this factor favors dismissal of the claims against the State

Defendants.

c. Prejudice to the Tribe cannot be reduced by
provisions in the judgment.

In this case, prejudice to the Tribe from a judgment against the
State cannot be reduced by any protective provisions in the judgment.
Matheson’s Complaint requests relief that poses an all-or-nothing issue:
either the Agreement is valid or it is not. There are no in-between
measures that could modify the impact of a judgment.

As the court stated in Wilbur:

As to the second test, it is not possible to lessen or avoid

any prejudice by the shaping of relief or protective

provisions in the judgment. The Wilburs want nothing less

than nullification of the Compact.

423 F.3d at 1114; see also Dawavendewa, 276 F.3d at 1162 (finding no

relief to mitigate the prejudice where any decision satisfying the plaintiff
would prejudice the Nation in its contract with a regional power district

and its governance of the tribe); American Greyhound, 305 F.3d at 1025

(no shaping of relief available where termination of existing contracts was

central to the litigation); Lomayaktewa v. Hathaway, 520 F.2d 1324, 1326

(9" Cir. 1975) (no available protective measures to mitigate prejudice to
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Hopi Tribe in action to void lease of Indian land to coal-mining company;
plaintiffs were attempting to deprive Tribe of tens of millions of dollars
under the lease), cert. denied, 425 U.S. 903 (1976).

Matheson implies that because his Complaint includes allegations
that the State and the Tribe committed antitrust violations under state and
federal law, the trial court should have allowed him to proceed against the
State on those claims and awarded him damages. Brief of Appellant at 10.
This argument fails to address the CR 19 issue because no court can
conclude that the arrangement between the State and the Tribe somehow
constitutes an antitrust violation without in the process invalidating the
Agreement. In addition, he fails to note that the existence of Sherman

Antitrust claims in Wilbur did not stop the Ninth Circuit from concluding

that protective measures were not available. See Wilbur, 423 F.3d at
1105.

The goal of Matheson’s suit is to invalidate the Agreement and
stop both the Tribe and the State from “interfering” with his business. He
may have chosen to pursue his goal under dozens of theories, but the core
of what he seeks is plain. This factor therefore strongly favors dismissal
of the claims against the State Defendants given the Tribe’s absence from

the case.
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d. A judgment in the Tribe’s absence will not be
adequate to Matheson.

The third factor to consider under CR 19(b) is whether a judgment
rendered in the nonjoinable party’s absence will be adequate. This factor
also does not favor Matheson.

Ironically, a judgment in Matheson’s favor, in the absence of the
Tribe, will not be adequate from his perspective. A ruling invalidating the
Agreement would leave untouched the Tribe’s independent sovereign
authority to impose its current cigarette tax on Matheson’s sales. The
United States Supreme Court has on multiple occasions ruled that Indian
tribes have power to tax transactions occurring on trust lands as a
fundamental attribute of their sovereignty, unless divested of that power

by federal law or otherwise. See Washington v. Confederated Tribes of

the Colville Indian Reservation, 447 U.S. 134, 152, 100 S. Ct. 2069, 65 L.

Ed. 2d 10 (1980). Therefore, Matheson would not necessarily accomplish
his purpose of freeing his business from a Tribal tax, even if he had a
successful theory against the State Defendants in this case.

In addition, the Ninth Circuit cases concerning contracts where
tribes are parties do not consider any judgment “adequate” where the
tribes’ protectible interests remain impaired. See Wilbur, 423 F.3d at

1114-15 (third test does not favor Wilburs because if the Compact is
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invalidated, the Tribe’s protectible interests would be impaired); American
Greyhound, 305 F.3d at 1025 (third factor does not favor plaintiffs where
injunctive relief affecting gaming contracts would impair tribes’

protectible interests); Dawavendewa, 276 F.3d at 1162 (no partial relief

adequate where any injunctive relief necessarily results in prejudice to
Nation and regional utility district); Lomayaktewa, 520 F.2d at 1326
(judgment in Tribe’s absence not adequate where adverse effects of
invalidation of lease will be visited upon the Tribe).

Because a judgment in Matheson’s favor will not eliminate the
Tribe’s ability to impose a cigarette tax scheme on him, and because such
a judgment will otherwise be prejudicial to the Tribe’s interest under any
of the relief Matheson seeks, this third factor supports dismissal of this
action.

e. The absence of an alternative judicial forum
does not require maintenance of this lawsuit.

The fourth factor courts consider under CR 19(b) is whether the
plaintiff will have an adequate remedy if the action is dismissed for
nonjoinder. Matheson may have no alternative judicial forum in which to
pursue this action if it is dismissed.” While this factor favors Matheson, it

does not outweigh the other factors and the case should still be dismissed.

7 The State Defendants would have a sovereign immunity defense if named in an
action filed in Tribal Court.

27



No court would lightly make a decision to dismiss a case and leave
a party without a remedy. And the State Defendants are not suggesting
that in every case in which an Indian tribe has an interest in litigation, the
case cannot proceed in the absence of the tribe. Here, however, the nature
of the respective interests of the parties compels the conclusion that the
action should be dismissed because of the Puyallup Tribe’s absence from
the case.

Analogous federal cases have emphasized that Indian tribes’
sovereign immunity is a consideration that outweighs the four factors
normally examined under Rule 19(b). See Wilbur, 423 F.3d at 1115;

American Greyhound, 305 F.3d at 1025. There is a “paramount

importance accorded the doctrine of sovereign immunity under rule 19.”

Fluent v. Salamanca Indian Lease Authority, 928 F.2d 542, 548 (2d Cir.),

cert. denied, 502 U.S. 818 (1991). In the words of another court:
[W]hen a necessary party is immune from suit, there is very
little room for balancing of other factors set out in Rule
19(b), because immunity may be viewed as one of those
interests compelling by themselves.

Wichita, 788 F.2d at 777 n.13 (internal quotations and citations omitted);

accord Enterprise Mgmt. Consultants, Inc. v. United States ex rel. Hodel,

883 F.2d 890, 894 (10" Cir. 1989).
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Here, the Court need not rule that the Tribe’s sovereign immunity
alone determines that Matheson’s claims should not proceed against the
State Defendants. It is the fact of the Tribe’s sovereign immunity along
with the competing interests of Matheson and the parties to the Agreement
that compel dismissal of Matheson’s claims. This is not a case concerning
a personal or common commercial contract. Rather, it is a case
concerning the right and ability of two independent sovereigns to fulfill
their governmental functions of imposing taxes, raising revenue, and
providing services for th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>